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CHAPTER 14
Canada
by Kim Brooks 1

14.1.

Residence of corporations in Canada

The purpose of the concept of residency in law is to determine whether or not the nexus
between an individual or legally recognized entity and a jurisdiction is sufficiently strong that
certain legal consequences should follow. In tax law, the concept is used to determine, for
example, whether the social and economic ties of an individual with a jurisdiction are
sufficiently strong that the jurisdiction is justified in taxing the individual on his or her
worldwide income. It is easy to see how the concept can apply for this purpose to an
individual since individuals are a physical and singular entity. However, in tax law the
concept is also applied to other taxable entities, such as corporations. In this context, the
coherence of the concept is questionable. Corporations have no physical identity, nor are they
singular entities. Directors, shareholders, managers, workers, capital assets, customers and
myriad networks, which might each be spread throughout the world, comprise a corporation.
The sense of applying the concept of residency to legal entities for tax purposes is not
obvious. As Michael McIntryre, an American legal tax academic, has colourfully remarked,
“[a]sking where a corporation ‘keeps house’ is like asking whether a corporation would be a
carnivore if it happened to be an animal”; similarly, determining where a corporation does
business is problematic because “[a] corporation engages in business in much the same way
that the owner of a baseball team plays baseball.” 2 Nevertheless, in Canada, as in all other
countries, Parliament and the courts have struggled with the question of determining the
residency of corporations for tax purposes.
There is probably nothing particularly unique in the way that legal institutions in Canada
have dealt with the question of corporate residency. Basically, the courts have applied the UK
common law test of central management and control in determining corporate residency, and
the only major legislative development has been the enactment of the place of incorporation
test back in the 1960s. Nevertheless, the devil is in the details and the development and
present Canadian law on the residency of corporations is full not only of the legal twists and
turns experienced in other countries as tax administrators attempt to keep up with changing
world conditions and tax avoidance opportunities but also with some uniquely Canadian
solutions.

14.2.

An introduction to Canadian corporate law

1.
Associate Professor, H. Heward Stikeman Chair in the Law of Taxation at McGill University and senior research fellow
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This section highlights a few elements of Canada’s corporate law regime to provide some
context for the residence determination of corporations under Canadian tax law and treaties.
A committee reviewing Canada’s corporate law in 1971 famously pronounced that
“[c]orporation law is a pretty pedestrian thing.” 3 This is unlikely an adequate characterization
of Canada’s modern, sophisticated corporate law, as evidenced by the massive treatises on
the subject, 4 but it is an accurate description of this review.

14.2.1. Forming a Canadian corporation
Both the federal and provincial governments can regulate business corporations under the
Canadian constitution. 5 Thus, corporations may incorporate under the federal statute or any
one of the ten provincial and three territorial statutes. The federal statute is similar to the
provincial and territorial statutes, which in turn are similar to one another, but there are some
notable differences. For example, some provincial legislation is based on memorandum and
articles of association models, 6 others are based on letters patent approaches; 7 however, the
majority of the provincial legislation (and the federal legislation), is based on an articles of
incorporation approach. Corporate powers and obligations also vary somewhat by
jurisdiction. For example, some jurisdictions place restrictions on the location of the
registered office, some require a certain number of Canadian residents on the board of
directors and some permit corporations to be directors.
Given the variety of legislative regimes in Canada, only the federal legislation, the Canada
Business Corporations Act (“CBCA”), will be referred to here. 8 In order to incorporate under
the CBCA, the incorporators must provide Corporations Canada (the executive branch of
government charged with administering the CBCA) with details about the corporation
including its name, the Canadian province where its office will be located, classes and
numbers of shares, share conditions, restrictions on share transfers, number of directors and
any restrictions on the business that the corporation can carry on. 9 The identification of the
parties incorporating the company must also be provided. Once duly completed articles of
incorporation are submitted, the Director of Corporations Canada is required to issue a
certificate of incorporation. 10
A number of restrictions apply to the registered office for the corporation. The full address
must be provided and it must be available to the general public. It does not need to be an
address where business is carried on but it must be an address in Canada. 11

3.
See Dickerson, R. et al., Proposals for a New Business Corporations Law for Canada, Ottawa: Information Canada,
1971, Vol. I, Commentary, p. 2.
4.
There are several excellent texts on Canadian corporate law; see e.g. Nicholls, C., Corporate Law, Toronto: Emond
Montgomery Publications Limited, 2005; McGuinness, K. P., Canadian Business Corporations Law, Markhan, Ont.: LexisNexis,
2007, 2nd ed.
5.
See subsections 92(11) of the Constitution Act, 1867 for the statement of the provincial governments’ powers to enact
legislation in this area and see Citizens Insurance Co. of Canada vs. Parsons, (1881), 7 App. Cas. 96 (P.C.) for the federal
government’s residual power to do so.
6.
See e.g. the British Columbia Business Corporations Act, S.B.C. 2002, c. 57 and the Nova Scotia Companies Act,
R.S.N.S. 1989, c. 81.
7.
See e.g. the Prince Edward Island Companies Act, R.S.P.E.I. 1988, c. C-14.
8.
Canadian Business Corporations Act, R.S.C. 1985, c. C-44 [CBCA].
9.
CBCA, Sec. 6(1).
10.
CBCA, Sec. 8(1), subject to subsection 8(2), which has been interpreted not to grant discretion to the Director but instead
to allow the Director to refuse to issue the certificate if the requirements for incorporation have not been met.
11.
CBCA, Sec. 19.
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Restrictions also apply to the number of directors, their qualifications and their residence. If
the corporation is not selling securities to the public, it may have only one director; however,
if it does sell securities to the public it cannot have fewer than three directors.12 At least two
directors of a company that sells securities to the public must be neither officers nor
employees of the corporation or its affiliates. 13 Directors must be individuals, at least 18
years of age, of sound mind and solvent. 14 The CBCA used to require that a majority of the
directors had to be Canadian residents but that provision has been relaxed so that, generally,
only 25% of the directors have to be Canadian residents. If the corporation has fewer than
four directors, one must be a Canadian resident. 15 A resident Canadian is defined as either an
individual who is a Canadian citizen ordinarily resident in Canada; a Canadian citizen not
ordinarily resident in Canada but who is a member of a prescribed class; or, a permanent
resident ordinarily resident in Canada (unless that person has been eligible to apply for
Canadian citizenship for more than one year). 16
The CBCA allows corporations to be continued into or outside Canada. For example, a
corporation incorporated outside Canada may apply for a certificate of continuance that will
enable it to become subject to the CBCA as though it were incorporated under that
legislation. Similarly, as long as creditors and shareholders are not adversely affected, a
corporation incorporated under the CBCA may apply to another jurisdiction to be continued
into that jurisdiction and a certificate of discontinuance will be issued in Canada so that the
corporation will no longer be treated as incorporated under the CBCA. 17

14.2.2. Corporate governance
14.2.2.1.

Powers and privileges

Subject to any restrictions in its incorporating documents, a corporation incorporated under
the CBCA has wide-ranging powers. The statute expressly provides that the corporation has
the rights, powers and privileges of a natural person, can carry on business throughout
Canada and can exercise its powers outside of Canada as permitted by the laws of other
jurisdictions. 18

14.2.2.2.

Shareholders

Some classes of shares are designated as having voting rights (“common” shares) and the
holders of those shares have the right to elect the corporation’s directors. Generally, they also
have the right to remove the directors by ordinary resolution (majority vote). 19
Shareholders can enter into unanimous shareholders’ agreements to limit the ability of
directors to manage the corporation in some significant ways. 20 For a shareholders’
agreement to be a “unanimous shareholders’ agreement” it must restrict the powers of the
12.
13.
14.
15.
16.
17.
18.
19.
20.

CBCA, Sec. 102(2).
Id.
CBCA, Sec. 105(1).
CBCA, Sec. 105(3).
CBCA, Sec. 2(1).
CBCA Secs. 187–188.
CBCA, Sec. 15.
CBCA, Sec. l09. See exceptions in CBCA Sec. 109(2).
CBCA, Sec. 102(1) makes the directors’ powers to mange subject to unanimous shareholder agreements.
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directors to manage, or supervise the management of, the business of the corporation in
whole or in part. 21 If the shareholders execute a unanimous shareholders’ agreement the
liabilities that would otherwise rest with the corporation’s directors will rest with the
shareholders who are parties to the agreement.

14.2.2.3.

Directors

Directors are charged with managing the business of the corporation. 22 Under the CBCA
incorporation model, these powers are derived from the corporate statute itself (and not from
the shareholders). Directors appoint the corporation’s officers. 23 Officers may (but do not
have to) hold positions on the board of directors. 24 Directors and officers are expected to
exercise a duty of care, diligence and skill, and a duty of loyalty and good faith. Directors
may hold shares but are not required to do so under the CBCA. 25

14.3.

Residence of companies under Canadian tax law

The Canadian law governing the residence of corporations for domestic tax purposes has
been relatively well settled since the early 1970s; however, ambiguities in its application and
interpretation remain. Fortunately, for those with a deep interest in the residence of
corporations in Canada, there is a good deal of secondary literature on the subject. Most
notably, a leading Canadian tax practitioner, Robert Couzin, published Corporate Residence
and International Taxation 26 in 2002. It has been widely hailed as “a significant and unique
contribution to the international tax literature.”27 In addition to Couzin’s treatise, every few
years a major article on the subject has appeared in the publications of the Canadian Tax
Foundation. 28
This section briefly outlines why residence matters to corporations for Canadian tax
purposes, traces the history of the Canadian tests for corporate residence, explains how the
Canadian Income Tax Act addresses continuances, and, by way of comparison, mentions the
general rules for the residence of trusts and partnership.

14.3.1. Tax consequences resulting from Canadian corporate residence
Whether a corporation is found to be resident in Canada affects its tax status and its tax
liability in Canada. Most significantly, Canada imposes worldwide taxation on “every person

21.
CBCA, Sec. 146(1).
22.
CBCA, Sec. 102(1).
23.
CBCA, Sec. 121(a).
24.
CBCA, Sec. 121(b).
25.
CBCA, Sec. 105(2).
26.
Amsterdam: IBFD Publications BV, 2002.
27.
Scott Wilkie, J., “Locating Corporate Business Income: Reconsidering the Tenets of International Tax Jurisdiction”, 51
Canadian Tax Journal (2003) pp. 1574 at 1578.
28.
Pyrcz, O. A., “The Basis of Canadian Corporate Taxation: Residence”, XXI Canadian Tax Journal (1973) pp. 374 at 386.
See also Ward, D., “Corporate Residence as a Tax Factor”, Corporate Management Tax Conference, (Toronto, 1961) pp. 4–6. For a
later review see Flannigan, R., “Corporate Residence At Common Law”, 4 Securities and Corporate Regulation Review (1990) p.
42; Flannigan, R., “Corporate Residence at Common Law Part II”, 5 Securities and Corporate Regulation Review (1990) p. 49;
Flannigan, R., “Corporate Residence at Common Law Part III”, 6 Securities and Corporate Regulation Review (1990) p. 61; Kroft,
E., “Jurisdiction to Tax: An Update”, Corporate Management Tax Conference (Toronto, 1993) p. 1:25.
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resident in Canada at any time in the year.” 29 “Person” is defined in the tax legislation to
include any corporation. 30 Thus, a corporation resident in Canada will be taxed in Canada on
its worldwide income. If a corporation is not resident in Canada it will not be taxed in Canada
on its worldwide income but it might still be subject to Canadian tax if it has an enumerated
source of income in Canada. 31 Generally, under Canada’s domestic tax legislation a nonresident corporation will be liable for Canadian income tax if it carries on business in Canada
and will be liable to a flat withholding tax if it earns income from property in Canada.
In addition to worldwide taxation, a large number of other tax benefits and obligations are
based on the residence of a corporation:
– If a Canadian-controlled private corporation is resident in Canada it qualifies for a
substantially reduced rate of corporate tax on $400,000 of active business income and
other tax benefits.
–

Many of the non-recognition provisions that apply to corporate reorganizations only
apply if the corporations are resident in Canada.

–

Dividends from Canadian corporations (and basically to be a Canadian corporation a
corporation must be incorporated in Canada and hence resident in Canada) are eligible
for a tax credit that essentially refunds the basic Canadian corporate tax paid to the
shareholder.

–

Dividends from Canadian corporations can generally pass tax free to other Canadian
corporations.

–

Resident corporations are not liable for Canada’s branch profits tax.

–

A variety of tax expenditures are available only to Canadian resident corporations. 32

–

Only resident corporations are required to withhold tax on passive investment income
paid to non-residents.

14.3.2. Central management and control test and the perceived need for a statutory test
Canada’s first income tax, levied in 1917, imposed worldwide tax on all corporations resident
in Canada. It was left to the courts to determine when a corporation would be resident in
Canada. The courts might have drawn tests for corporate residency from the American or the
UK jurisprudence. As they so often did in those days, they looked to the UK. By 1917, the
United Kingdom had a rich jurisprudence on corporate residence, including the House of
Lords decision in De Beers Consolidated Mines, Limited vs. Howe (Surveyor of Taxes), 33
which had been handed down 11 years prior to the enactment of the Canadian tax act.
Basically, in interpreting the Canadian statute, Canadian courts adopted the De Beers test.
Couzin suggests that Canada may have adopted the De Beers test (rather than the US
29.
Income Tax Act, R.S.C. 1985, c.1, s. 2(1) [ITA].
30.
ITA, Sec. 248(1).
31.
ITA, Sec. 2(3).
32.
For a review of the discrimination in the Canadian tax system on the basis of residence, see Arnold, B., Tax
Discrimination Against Aliens, Non-Residents, and Foreign Activities: Canada, Australia, New Zealand, the United Kingdom, and
the United States, Toronto: Canadian Tax Foundation, 1991, pp. 72–95.
33.
(1905-06) 5 TC 198 (KB Div, CA, HL).

5

incorporation test) out of concerns that “the large US domestic market, its relatively less open
economy and the extraordinary strength of its capital markets have induced many
corporations to incorporate under American law”, thus rendering them non-resident in
Canada. 34
The Canadian test of corporate residency remained unchanged until 1961. In 1961, a new
section was added to Canada’s tax legislation that deemed a corporation incorporated in
Canada to be resident in Canada if it carried on business in Canada at any time in the year. 35
In part, this new provision was undoubtedly introduced because of the uncertainty of the
common law test and because that test was thought to be too easy to manipulate. As
explained by O.A. Pyrcz:
Apart from any uncertainty about the proper application of the common law residence concept, the most serious
defect of that concept rests in the fact that central management and control can be shifted from one jurisdiction to
another without any great difficulty. While the De Beers test may have made sense in the late nineteenth and early
twentieth centuries, the ever-increasing ease with which individuals today can move from continent to continent in
a matter of hours has rendered it unacceptable as the sole nexus between a corporation and the Canadian taxation
system. 36

However, the fact that the new deeming rule somewhat oddly combined incorporation in
Canada with carrying on business in Canada for a corporation to be deemed to be resident
was actually explained by another concern – the efficacy of Canada’s newly introduced
branch profits tax. One of the objectives of that tax, which was introduced in 1961, was to
make it more appealing for foreign businesses that might have previously operated in Canada
through a branch to incorporate in Canada. The hope was that Canadians would be better able
to participate in both investments in corporations incorporated in Canada and their
management if the corporations were resident in Canada. The evolving case law on central
management and control, and particularly the Unit Construction decision, made it relatively
easy for incorporated Canadian companies to locate their de facto management and control
outside of Canada. Therefore, to ensure that these newly incorporated companies were not
subject to the branch tax, frustrating the aims of encouraging incorporation in Canada in the
first place, businesses carried on in Canada that were incorporated in Canada were exempted
from the branch tax. The 1961 deeming provision deemed them to be resident here. The
explanation for the 1961 reforms offered by some commentators, therefore, is that the policy
rationale for the legislation was to ensure that the branch tax operated to meet at least one of
its objectives: to encourage ownership and management of Canadian businesses by
Canadian. 37
This two-pronged test was replaced in 1965 with the current rule, 38 which deems a
corporation to be resident in Canada if it is incorporated in Canada after 26 April 1965. 39
This rule was enacted primarily to serve an anti-avoidance purpose of preventing

34.
Couzin, op. cit., pp. 193–194.
35.
ITA, Sec. 139(4a) for 1962 and subsequent years. (“For the purposes of this Act, a corporation incorporated in Canada
shall be deemed to have been resident in Canada throughout a taxation year if it carried on business in Canada at any time in the
year.”)
36.
Pyrcz, supra note 28 p. 386.
37.
See the explanation proposed by Pyrcz, supra note 28 pp. 387–388.
38.
The rule was introduced in S.C. 1965, c. 18, Sec. 28(4) applicable to the 1965 and subsequent taxation years.
39.
For a discussion of the transition period between the application of the De Beers test and the place of incorporate
deeming rule see Couzin, op. cit., 192–204.
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corporations from shifting their residence outside Canada simply by holding directors’
meetings offshore and thus shifting their central management and control out of Canada. 40
14.3.3. The statutory place of incorporation test 41
If a corporation is incorporated in Canada after 26 April 1965 it is deemed to be a resident in
Canada throughout the taxation year. 42 The Act defines “corporation incorporated in Canada”
to include a corporation incorporated in any part of Canada before or after it became part of
Canada. 43 This clarification addresses any ambiguity around the incorporation of companies
under provincial statutes. 44
Unlike jurisdictions with laws that contemplate entities that might not be incorporated and yet
might be considered corporations for certain purposes, Canada does not have corporate-like
entities that are not incorporated (e.g. US limited liability companies). Therefore, Canada has
not had to grapple with whether a corporate-like entity has been incorporated for the purposes
of this deeming rule.
In the mid-1960s, at the time the deeming rule was enacted, there were a large number of
corporations that had incorporated in Canada (largely for tax avoidance reasons) but had
never carried on business in Canada nor did they have their central management and control
in Canada. Since Parliament did not necessarily want to impose worldwide tax on those
corporations, the deeming rule only applies to corporations incorporated before 27 April 1965
if at any time in the taxation year or at any time in any preceding taxation year ending after
26 April 1965 the corporation was resident in Canada (under the common law rules) or
carried on business in Canada. 45
The possibility that a corporation incorporated in Canada before 26 April 1965 could be
deemed to be a resident of Canada simply because it carried on business in Canada in a
taxation year after 26 April 1965 put considerable pressure on the meaning of “carried on
business”. That phrase was always important in Canadian tax law because taxpayers who
carry on business in Canada are subject to tax on their income with a source in Canada
(income associated with carrying on business). 46 However, in the context of the transitional
rule, a taxpayer that carried on business in Canada would be subject to tax not only on its
business income earned in Canada, but also on its worldwide income.
By the early 1970s, the Supreme Court of Canada had ruled on a case that addressed the
meaning of “carrying on business in Canada”: Minister of National Revenue vs. Tara
Exploration and Development Co. Ltd.. 47 In Tara Exploration, the taxpayer was a company
incorporated in Canada in 1953. The company carried on business (mining) in Ireland. In
40.
At the corporate management conference in 1961 David Ward, a prominent Canadian tax practitioner, urged the
Department to move to an incorporation test for residence as a way of making the law more certain for tax advisers and their clients
as well as to remove “one of the more obvious loop-holes in the Income Tax Act”. See Ward supra note 28 p. 11.
41.
Note that there are special rules addressing the residence of international shipping corporations, see ITA, Sec. 250(6).
42.
ITA, Sec. 250(4)(a).
43.
ITA, Sec. 248(1).
44.
Under Canada’s federal system, corporations can not only be incorporated under provincial legislation but also they are
subject to provincial corporate income tax. The general practice is that a corporation must allocate its Canadian source income to
each province where it has a permanent establishment in accordance with a formula based on revenue and payroll. ITA, Sec. 124
and ITA Income Tax Regulation, C.R.C., c. 945, Secs. 400–402.
45.
ITA, Sec. 250(4)(c).
46.
ITA, Sec. 2(3)(b).
47.
[1974] S.C.R. 1057.
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1964, the taxpayer invested in another Canadian company that intended to invest in mining in
Ireland as well. The shares in this other Canadian company were sold in 1965 and 1966. The
question was whether the gain on the disposition of the shares constituted “carrying on
business in Canada” such that the taxpayer would be deemed to be a Canadian resident (and
therefore taxable on its worldwide income in Canada).
The Supreme Court disposed of the matter by relying on the Canada-Ireland Tax Agreement
Act, but the Exchequer Court dealt squarely with the matter of whether the taxpayer was
carrying on business in Canada such that it was caught by the deeming rule. “Business” is
defined in the Income Tax Act expansively and includes an “undertaking of any kind
whatever and [...] an adventure or concern in the nature of trade […].” 48 In Tara Exploration,
the Exchequer Court held that the taxpayer had engaged in “an adventure or concern in the
nature of trade” and that therefore the income was business income; however, the court
reasoned that because this was simply an adventure or concern in the nature of trade, it was
not “carrying on” a business. Since the taxpayer was also held not to be a resident of Canada
under the common law test of residence, the taxpayer was not subject to worldwide
taxation. 49 The court’s somewhat imaginative holding, that a corporation could be earning
income from business in Canada but not “carrying on business” in Canada, is undoubtedly
accounted for by the somewhat draconian consequences in this particular case of the
corporation being taxed on its worldwide income if it were “carrying on business” in Canada.

14.3.4. Continued role for central management and control
The statutory deeming rule does not displace the common law central management and
control test for companies not incorporated in Canada. Hence the de facto control test
enunciated in De Beers continues to apply. The government occasionally asserts the test in an
attempt to tax corporations operating in tax havens but owned by Canadians. Simply to
illustrate with a case where the government was unsuccessful, Victoria Insurance Co. Ltd. vs.
M.N.R. involved a Bahamian subsidiary in the business of reinsurance. 50 The directors’
meetings were held in the Bahamas and all the administrative functions of the corporation
were completed in the Bahamas. The only evidence of control in Canada was the fact that the
Canadian parent of the subsidiary held a share in the subsidiary and at one time some of the
directors were resident in Canada. The Tax Appeal Board found that de facto control of the
subsidiary was not exercised in Canada and the subsidiary was not a resident.
Another case in which the central management and control test as articulated in De Beers was
unsuccessfully invoked by the government is Capitol Life Insurance Company vs. The
Queen. 51 The Court found the insurance corporation was not resident in Canada because
control and management was in the United States. The corporation had executed a power of
attorney in favour of the chief agent in Canada and had deposits in Canadian bank accounts.
However, the chief agent in Canada was not found to exercise any true executive or
administrative authority for the corporation.

48.
ITA, Sec.248(1).
49.
For two additional cases that deal with the application of the transitional rule see Birmount Holdings Limited vs. Her
Majesty The Queen, 78 DTC 6254 (F.C.A.), and The Queen vs. Gurd’s Products Company Limited, 85 DTC 5314 (FCA), 81 DTC
5153 (FCTD). See also the discussion in Couzin, op. cit., at 202–204.
50.
[1977] C.T.C. 2443 (T.R.B.).
51.
[1984] C.T.C. 141 (F.C.T.D.).
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While the general common law test of corporate residency is where de facto control is
exercised, some older Canadian cases appear to have held that the test for central
management and control is based on where de jure control is exercised. For example, in
Zehnder & Co. vs. M.N.R., 52 the Exchequer Court found that central management and control
was exercised in Canada because the directors resided in Canada, despite the evidence that
non-resident owners actually managed the ships and determined company policy. 53
The distinction between de jure and de facto control in this early case law is blurred and has
not been followed in any recent cases. 54 The Canada Revenue Agency in its Interpretation
Bulletin dealing with the issue of corporate residency draws on the U.K. decision in Unit
Construction to confirm that de facto control is the appropriate test:
The common law has generally established that a corporation is resident in the country in which its central
management and control is exercised (DeBeers Consolidated Mines Limited v. Howe, [1906] A.C. 455). Usually
management and control exists where the members of the Board of Directors meet and hold their meetings.
However, if the Board of Directors of a company does not in fact exercise its powers, and the management and
control of the company is actually exercised by some other party, such as the directors of its parent company or its
principal shareholder, who are resident in another country, the company will be resident in that other country (Unit
Construction Co. Limited v. Bullock, [1960] A.C. 351). 55

A recent UK case, Wood vs. Holden, 56 has generated some Canadian commentary but has not
yet been considered in any Canadian cases. In that case, the English Court of Appeal held that
a company that was incorporated in the Netherlands as a means of facilitating the sale of
some shares of a UK operating company with UK resident shareholders was resident in the
Netherlands despite the fact that it had only one director (located in the Netherlands) and that
director essentially took the advice of others. The court held that although the director
essentially took others’ advice that did not mean that the director’s functions were usurped. A
Canadian commentator has suggested that the following three principles that can be drawn
from the case are applicable to Canada:
1) Mere shallow presence in a country (including management by a trust company) is not sufficient to prevent a
finding of residence in that country. 2) The UK courts acknowledged the common use of special-purpose vehicles
(such as Eulalia) that are strongly influenced by the parent company in a group of corporations. Such influence
should not affect the residence of the subsidiary, provided that it does not usurp the ability of the subsidiary to
make its own decisions. 3) It is not permissible to pierce the corporate veil and ignore the separate legal existence
of a special-purpose vehicle merely because the entity has little activity or a single purpose. 57

The kinds of factors that appear to be considered in determining whether as a matter of fact a
corporation is resident in Canada are similar to the criteria applied in the United Kingdom
and include where the directors meet, the degree of independent control exercised by the
directors and the relative influence and power of the Canadian directors compared to the
foreign directors. 58 Hence, Canadian practitioners generally advise corporations that want to
52.
[1968] Tax A.B.C. 663, aff’d [1970] C.T.C. 85 (Ex. Ct.).
53.
See also Sifneos vs. M.N.R., [1968] Tax A.B.C. 652 and Bedford Overseas Freighters Ltd. vs. M.N.R., [1968] Tax A.B.C.
666, aff’d [1970] C.T.C. 69 (Ex. Ct.).
54.
See Kroft, supra note 28 at 1:25.
55.
Interpretation Bulletin, IT-391R, “Status of Corporations” (14 September 1992), para. 15, available online: Canada
Revenue Agency at http://www.cra-arc.gc.ca/E/pub/tp/it391r/it39lr-e.txt.
56.
[2006] S.T.C. (S.C.D.) 416. The Special Commissioners’ decision was reversed by the Chancery Division [2005] EWHC
547, [2005] All E.R. (D) 48 (Eng. Ch. Div.) and upheld by the Court of Appeal [2006] EWCA Civ 26, [2006] 2 B.C.L.C. 210 (Eng
C.A.).
57.
See Marley, P., “Recent International Cases”, Canadian Tax Foundation Conference Report (Toronto: Fifty-Eighth Tax
Conference) (2006) at 15:3.
58.
See lists compiled by Arnold, Tax Discrimination Against Aliens, Non-Residents, and Foreign Activities: Canada,
Australia, New Zealand, the United Kingdom, and the United States, Canadian Tax Paper No. 90 Toronto: Canadian Tax
Foundation, 1991, p. 51; Krishna, V., The Fundamentals of Canadian Income Tax Law 9th ed., Toronto: Thompson Carswell, 2006,
p. 113; Kroft, supra note 28 at 1:27.; Williamson, G., “International Corporate Finance”, Corporate Management Conference (1997)
15:2.
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remain non-residents of Canada to ensure the following: the board of directors meet outside
of Canada; business and legal documents are signed outside of Canada; corporate banking
takes place outside of Canada; non-Canadian addresses and telephone numbers are used for
the head office; etc. 59
Canadian case law on corporate residency has also suggested that the following general
guidelines apply to the determination of corporate residency: 60
– Corporations may have multiple residences where, for example, they are incorporated
in one jurisdiction but have their central management and control in another.
– Where a parent exercises effective control over the management of its subsidiary, the
two companies may have the same residence.
– Subsidiaries are separate from their parents, and may have separate residences.
– Where a corporation’s shareholders are resident is not (generally) a factor to be
considered in determining where the corporation is resident.
Concerns about the possibility of manipulating corporate residence have pervaded both the
courts’ consideration of the issue and the legislative amendments. They have also loomed
large in tax reform discussions. For instance, shortly after the addition of the incorporation
test in 1965, Canada’s famous Royal Commission on Taxation, the Carter Commission,
reported. It identified concerns about the possibility for corporate tax avoidance and urged a
robust interpretation of the common law test:
Even with the … statutory provision the traditional test will still apply in areas of major importance. Foreign
incorporation is still a key element in many tax avoidance schemes, and it is essential that the judicial concept be
applied on a practical basis if purely artificial corporate entities which are in fact managed and controlled from
Canada are not to escape Canadian tax liability. We have seen that such corporations may be held to be resident in
Canada notwithstanding foreign incorporation and foreign directorates, and it is possible that in some cases the
Canadian tax authorities may be able to establish liability to tax on this basis. 61

However, avoidance concerns remain. Michael O’Keefe, a leading tax practitioner, illustrates
the relative ease with which corporations might structure their affairs to so as to remain nonresidents of Canada:
In theory it should be relatively easy to establish the residency of the corporation in the Haven. Typically, there are
three directors, one being a nominee of the Canadian parent and ordinarily would be resident in Canada, one being
the senior employee who may or may not be resident in the Haven but most certainly would not be resident in
Canada, and the third being a resident of the Haven, usually a part-time employee …. The directors would meet
several times a year, usually at least once in the Haven, but never in Canada. […]
It is absolutely essential that the communication between personnel in the Haven and wherever else they may be
located, and the Canadian offices of the parent, be kept to a minimum and be confined to the exchange of
information regarding purchases or sales, i.e. volume to ship, destination, and similar information. The risk, of
course, is that after the initial period of operation has gone by, your advice as to where the decision-making should
take place is forgotten and decisions are made by way of the responsible person in Canco’s office in Toronto by
picking up the telephone and directing the employees abroad as to how they should carry on their business. […] 62

To reduce avoidance opportunities, in a Policy Forum dedicated to a discussion of Couzin’s
Corporate Residence and International Taxation, and published in the Canadian Tax Journal,
two commentators suggested alternative tests of corporate residency. Brian Arnold proposed
adding some additional tests to the combination of central management and control and
incorporation, including where the day-to-day control is exercised, where the majority of the
59.
See Racicot, M., “The Use of Offshore Corporations Following Irving Oil”, Canadian Tax Foundation Conference Report
(Toronto: Forty-Third Tax Conference) (1991) pp. 48:18.
60.
See Krishna, supra note 58.
61.
Carter Commission Report (1966) v. 4 at 543.
62.
O’Keefe, M., “Offshore Trading Companies and Tax Havens”, International Taxation 9:1 at 9:15–17.
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corporation’s shareholders reside, where a substantial or controlling shareholder is resident
and where the corporation has substantial business operations. 63 Michael McIntyre proposed
a similar list of meaningful links for determining corporate residence including the “place
where the chief operating officers actually work, the place where the stock of the corporation
is actively traded on an organized stock exchange, the place where the controlling
shareholders reside, and the place where the corporation began its rise to international
prominence.” 64

14.3.5. Continuances
The Income Tax Act contains a provision that deals with continuances in the same
straightforward manner as the CBCA. 65 Under the Income Tax Act, where a corporation is
continued in a particular jurisdiction, the corporation is deemed to have been incorporated in
the jurisdiction into which it was continued and not to have been incorporated in any other
jurisdiction. 66 When a corporation continues into or out of Canada a range of tax
consequences result, but most significantly, corporations need to consider the possible effect
of Canada’s immigration and emigration rules. 67

14.3.6. Tax residence of other entities
In addition to corporations, the residency of both trusts and partnerships has to be determined
in applying the Canadian tax law. Therefore, to compare the determination of the residency of
those legal entities with that of corporations, the rules are briefly reviewed.
Under Canadian private law, trusts are not separate legal entities, but instead a trust simply
describes the relationship between a person (the trustee) holding property for the benefit of
some other person (the beneficiary). However, trusts are treated as separate taxpaying entities
under Canadian tax law. If trust income is distributed, it generally flows through the trust for
tax purposes and is taxed in the hands of the beneficiary, but if it is retained in the trust in
most cases it is treated as income of the trust. The trust is basically taxed in the same manner
as an individual and is taxed on its worldwide income if it is resident in Canada 68
The Canadian Income Tax Act does not provide any rules governing the residence of trusts
and there is only limited case law guidance. In 1978, the Federal Court Trial Division
addressed the residence of a trust in Thibodeau Family Trust vs. R. 69 The court applied the
central management and control test used in the corporate residence context. Shortly after that
decision was rendered, the Revenue Agency released an Interpretation Bulletin that addressed
the residence of a trust. The Bulletin proposed that the residence of the trust is where the
63.
See e.g. Arnold, B., “A Tax Policy Perspective on Corporate Residence”, 51 Canadian Tax Journal (2003) pp. 1559 at
1562.
64.
McIntyre, M., “Determining the Residence of Members of a Corporate Group”, 51 Canadian Tax Journal (2003) pp.
1567 at 1572.
65.
Prior to the introduction of this section, the treatment of continuance was more complicated. See Sarna, L., “Federal
Continued Corporations and the Deemed-Resident Provisions of Section 250(4) of the Income Tax Act”, 25 McGill Law Journal
(1979–1980) pp. 111.
66.
ITA, Sec. 250(5.1).
67.
See ITA, Sec. 128.1. For a discussion of some of the tax consequences of a continuance see Talakshi, F. and Jackman, P.
A., “Corporate Migration: A Comparison of Canadian and US Income Tax Rules”, Canadian Tax Foundation Conference Report
(Vancouver: Fifty-Third Tax Conference) (2002) p. 21:1.
68.
ITA Secs. 104–108.
69.
[1978] C.T.C. 539.
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trustee, executor, administrator, heir or other legal representative who manages the trust or
controls the trust assets resides. 70 The Bulletin then listed a number of factors to be
considered in determining where management and control are exercised. Factors to be
considered include the location of control over changes to the investment portfolio,
responsibility for management of business or property, control over trust assets, responsibility
for the preparation of trust accounts and reporting, and power to contract. 71 Although Canada
does not have legislation that defines a test for trust residence, it does have anti-avoidance
rules designed to tax the passive income of non-resident trusts if it appears the trust is being
used for a tax avoidance purpose. 72
A partnership, under the relevant provincial Canadian legislation that governs partnerships, is
the relationship that exists between two or more individuals carrying on business in common
with a view of making a profit. Even though individual partners are generally personally
liable for partnership debts, for private law purposes partnerships are sometimes treated as if
they were a separate entity. However, partnerships are not taxed as separate entities in
Canada; they are taxed on a flow-through basis. The partnership’s taxable income is
determined at the partnership level, as if it were a separate person, and then the income is
allocated out to individual partners for tax purposes. 73 Nevertheless, under the Act it is still
important in some instances to determine the residency of partnerships. For instance, if a
partnership is resident in Canada and pays an amount to a non-resident, the partnership might
be required to collect the appropriate withholding tax. 74 For some purposes of the Act (e.g.
for the purposes of some of the non-recognition rules), 75 it is important to determine whether
or not a partnership is a Canadian partnership. 76 To be a Canadian partnership, all individual
partners of the partnership must be residents of Canada. 77

14.4.

Residence of companies under Canada’s tax treaties

Whether or not a corporation is deemed or found to be resident in Canada under Canada’s
domestic tax law has significant consequences for the corporation’s tax status and liability in
Canada. Where the corporation has cross-border activities, it also has important international
ramifications. Perhaps most importantly, where a corporation is resident in Canada and
engages in cross-border activities in a country with which Canada has a tax treaty, it is
entitled to benefit from the preferential tax treatment provided in the treaty, including reduced
rates of withholding on passive investment income. Also, Canadian resident corporations that
take a sufficient ownership interest in foreign corporations resident in countries with which
Canada has a tax treaty or a tax information exchange agreement are generally able to
repatriate the active business income of that corporation to Canada without the imposition of
Canadian tax.
Canada’s tax treaties include Art. 4, the residence article, in almost identical form to the
version proposed in both the OECD and UN Model Tax Conventions as they apply to
70.
Interpretation Bulletin, IT-447, “Residence of a Trust or Estate” (30 May 1980) at para. 1, available online: Canada
Revenue Agency at http://www.cra-arc.gc.ca/E/pub/tp/it447/it447-e.html.
71.
Id. at para. 2.
72.
See ITA, Sec.94 and proposed amendments.
73.
ITA, Sec. 96(1).
74.
ITA, Sec. 212(13.1).
75.
ITA, Secs. 97 and 98.
76.
See for e.g. Secs. 80 (debt forgiveness), 131 (capital gains dividend election), 132 (capital gains refund to a mutual fund
trust), 107 (disposition of a capital interest) and 127 (investment tax credit).
77.
ITA, Sec. 102.
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corporate residence. The standard Art. 4, paragraph 1 of these treaties defines who is
considered to be resident of a Contracting State. The first sentence of that paragraph sets out
that to be resident of a Contracting State the person must be liable to tax therein on the basis
of a list of connecting criteria. The only difference between the OECD and UN Model Tax
Conventions is that the UN Model Convention includes “place of incorporation” in the list of
connecting criteria. The second sentence of paragraph 1 notes that if a person is liable to tax
in the State in respect only of income from sources in that State or capital situated therein,
then that person is not considered to be resident.
Art. 4, paragraph 3 provides that if a person is a resident of both States, then it shall be
deemed to be a resident where its place of effective management is situated. This provision is
widely referred to as the “tie-breaker” rule.
This first section of this part of the chapter examines Canada’s position on each aspect of Art.
4(1) as it applies to corporate residence: (1) what constitutes being “liable to tax”; (2) what
connecting criteria are relevant; and (3) what happens if a corporation is taxed only on
income with a source in the jurisdiction. The second section of this part of the chapter
examines the operation of the tie-breaker rule, contained in Art. 4(3), for corporate residence,
and the third section of this part addresses the consequences of the tie-breaker rule for
domestic income tax purposes.

14.4.1. Article 4(1) in Canada’s tax treaties
Article 4(1) of the OECD Model Convention requires that for a person (defined to include a
corporation) to be deemed to be a resident of a Contracting State it must be (1) liable to tax
under the laws of the state; (2) by reason of his domicile, residence, place of management or
any other criterion of a similar nature; and (3) that a person who is liable only in respect of
income from a source in the State is not resident. Each of these requirements is discussed in
turn.

14.4.1.1.

Liable to tax

The Supreme Court of Canada’s decision in Crown Forest Industries Ltd. vs. Canada, 78
rendered in 1995, is of such significance in Canada for the determination of corporate
residence for treaty purposes that the facts and reasoning in that judgment are set out in some
detail here. At issue in the case was the rate of withholding tax required to be withheld by
Crown Forest Industries Limited, a Canadian company, from its rental payments to Norsk
Pacific Steamship Company Limited, a company incorporated in the Bahamas. If Norsk was
held to be a resident of the United States for the purposes of the Canada–US tax convention,
the rate of withholding was the treaty-reduced rate of 10%; however, if Norsk was held not to
be a resident in the United States for treaty purposes, then the rate increased to the Canadian
statutory rate of 25%.
Article IV of the Canada–US tax convention provides that a resident of a Contracting State is
“any person or entity who, under the laws of that State, is liable to tax therein by reason of …
domicile, residence, place of management, place of incorporation or any other criterion of a
78.

[1995] 2 S.C.R. 802.
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similar nature.” To be able to access the benefits of the Canada–US tax convention, Crown
Forest was required to demonstrate that Norsk was liable to tax by reason of one of the listed
connecting factors or a criterion of a similar nature.
Although Norsk was incorporated in the Bahamas, it did have some US connections. For
example, its only office and place of business was in the San Francisco area and it employed
approximately 19 people in that office with a monthly payroll of approximately $75,000.
Norsk filed foreign corporation tax returns in the United States (and did not file tax returns in
any other country). Furthermore, Norsk did not pay any US tax on the rental payments it
received from Crown Forest on the basis that it qualified for an exemption in the US tax code
for international shipping companies.
The Supreme Court of Canada found that Norsk was not a resident in the United States for
purposes of the Canada–US tax convention, thus the higher withholding tax rate should
apply. The Court reasoned that Art. IV of the Canada–US treaty requires the taxpayer to
show that the liability to tax is the result of one of the listed grounds. The Court identified
two possible bases for liability to tax: Norsk could be liable to tax because it engaged in a
trade or business in the United States and that criterion could be viewed as a “similar
criterion”, or Norsk could be liable to tax because it had a place of management in the United
States.
On the first possible ground – engaged in a trade or business – the Court noted that the US
legislation provides that foreign corporations are taxable on the portion of their taxable
income that is effectively connected with the conduct of a US trade or business. Meeting the
test for US taxation, then, requires both (1) that the corporation be engaged in trade or
business; and (2) that it have some effectively connected income. To determine whether a
corporation is engaged in trade or business in the United States, one factor that US courts
look to is the place of management. Given that place of management serves as only one
factor in that consideration, the Supreme Court of Canada held that it could not be elevated to
a factor used to actually impose tax liability. As summarized by the Court:
Norsk conducted a trade or business connected to the United States and Norsk’s place of management was in the
United States. Both of these findings of fact appear fully reasonable; however, the veritable lynch-pin of Norsk’s
U.S. tax liability is the “engaged in a trade or business” criterion, not the “place of management”. While the courts
below were correct that Norsk’s place of management was a factor relevant to its American tax liability, they erred
when they concluded that the legal basis of Norsk’s tax liability was the fact that its place of management was in
the U.S. 79

Having concluded that the fact that Norsk had a place of management in the United States
was only a factor to be considered in determining whether Norsk conducted a trade or
business in the United States, the Court turned to the question of whether conducting a trade
or business was a criterion of a similar nature to those enumerated in Art. IV. TheCourt
reasoned that all of the enumerated criteria share a similar element: being liable to taxation on
more than simply some portion of income. The Court thus concluded that “they entail being
subject to as comprehensive a tax liability as is imposed by a state.” 80 Since tax liability for
corporations who engage in business in the United States is source liability, the Court held
that “engaged in a business in the U.S.” was not a criterion of a similar nature to those
enumerated in the treaty.

79.
80.

Id., at para. 36.
Id., at para. 40.
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The Supreme Court supported its interpretation of the plain language of the treaty (the
heading they used for the discussion reviewed above) by reference to the intentions of the
drafters of the Canada–US tax treaty. The Court provided a detailed and interesting analysis
in this part of the judgment and a number of commentators have provided analysis of that
reasoning. 81 For the purposes of this chapter, three aspects of this part of the judgment are
highlighted. First, the Court noted that the general objectives of the treaty are to reduce
double taxation and to prevent evasion and avoidance. Since there was no possibility of
double tax for Norsk (because it was not subject to tax anywhere), the Court determined that
allowing Norsk to benefit from the treaty would not support the treaty’s underlying
objectives. Based on this reasoning, some Canadian commentators have suggested that
Crown Forest created a presumption in the interpretation of tax treaties against treaty
shopping. 82
Second, the court confirmed that extrinsic materials, including other international tax
conventions and model treaties and commentaries, may be referred to in the interpretation of
a convention, whether or not there are concerns about ambiguity in the interpretation of the
treaty under examination.
Third, the court referred to paragraphs 3 and 8 of the OECD Commentary, reading those as
supporting the position that full tax liability is required for a determination of residence. The
Court supported this interpretation by reference to academic sources that also suggest that
residents are entities that are exposed to full tax liability. The Court concluded that the access
to the convention was therefore limited to taxpayers bearing full tax liability in one of the
contracting states. 83
The case sparked a significant debate in Canada (and elsewhere) about the distinction
between being liable to tax and being subject to it. For example, in the abstract to Ward et
al., it is noted:
[I]f a person’s connecting characteristics with the state are the same as those of persons who are fully liable and
actually subject to tax, that person can be said to be liable to tax […] even though the person is not subject to tax
on part or all of his income by virtue of special provisions in the domestic legislation of the state of his residence. 84

The Canada Revenue Agency recently confirmed its long-standing position on the meaning
of “liable to tax” for the purposes of residence under Canada’s tax treaties. According to the
Revenue Agency, the person must be liable to tax by virtue of a criterion referred to in the
residence article and must be subject to the most comprehensive form of taxation that exists
in the treaty country. In Canada, this means liability on the basis of worldwide income.

81.
For other discussions of the decision see, e.g. Chapman, L. F., “Emerging Tax Issues: Treaty Interpretation and Crown
Forest Industries Ltd., Income of Financing Affiliates and the New FAPI Rules, Formation of Financing Affiliates by NonResident-Owned Canadian Companies”, Canadian Tax Foundation Conference Report (Toronto: Forty-Seventh Tax Conference)
(1995) p. 6:1; Vincent, F., “Treaty Interpretation: The Crown Forest Case”, 44:1 Canadian Tax Journal (1996) p. 43; Ward, D. et
al., “A Resident of a Contracting State for Tax Treaty Purposes: A Case Comment on Crown Forest Industries”, 44:4 Canadian Tax
Journal (1996) p. 408; Williamson, G., “International Corporate Finance”, Corporate Management Tax Conference (1997) 15: 4–7.
82.
See e.g. Vincent, id. at 48. Indeed, the court states, “It seems to me that both Norsk and the respondent are seeking to
minimize their tax liability by picking and choosing the international tax regimes most immediately beneficial to them. Although
there is nothing improper with such behaviour, I certainly believe that it is not to be encouraged or promoted by judicial
interpretation of exiting agreements.” (Crown Forest at para. 49). See also Canada Revenue Agency, document number 9524971,
“Determination of residency” (3 November 1997) (“[…] the Supreme Court clearly preferred an interpretive approach which
discouraged treaty shopping to one that did not.”)
83.
The Canada Revenue Agency underlined this holding in an early interpretation released shortly after the decision was
rendered. See 9524971, supra (“First, the Court accepted the fundamental principle that to be a resident of a contracting state under
the Convention, a person must be liable to tax in the contracting state on its worldwide income.”)
84.
Ward, supra note 81 abstract.
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This position has caused some uncertainty for practitioners in Canada where the foreign
entity is exempt from tax or taxed at a low rate pursuant to some special rule. The Revenue
Agency confirmed that it does not consider these kinds of entities subject to the most
comprehensive form of taxation and therefore takes the position that they are not liable to tax
for treaty purposes. However, the Agency also noted that there might be situations where a
person’s worldwide income is subject to tax by the treaty partner, but where the domestic law
in that country does not actually levy tax or levies it at reduced rates. Under these
circumstances, the Agency suggests that it will accept that the person is a resident “unless the
arrangement is abusive (e.g. treaty shopping where the person is in fact only a ‘resident of
convenience’).” 85 To illustrate, the Agency provided the example of a person who is within
the treaty partner State in a manner that does not create any material economic nexus. 86
Some entities are generally considered to be liable to tax in Canada (and therefore resident
for treaty purposes) despite the fact that they are tax exempt. 87 Examples of these kinds of
entities include governments, pension funds, not-for-profit organizations and charities. Other
entities, generally those that exist in other jurisdictions but not in Canada, have caused the
Revenue Agency some pause: generally speaking, flow-through entities and entities that are
not subject to tax in their foreign jurisdictions have been considered not resident for treaty
purposes.
In 1995 the OECD amended Art. 4(1) to list the Contracting State and any political
subdivision and local authority thereof as residents for the purpose of the treaty. This change
has generally been described by the OECD as being done to provide greater certainty, 88 and
in Canada’s tax treaties as confirming the residence status of governments. 89 Canada has 86
tax treaties currently in force. 90 Even some of the earliest treaties include governments as
residents of the treaty partner; however, since 1995 this language has become standard fare in
Canada’s tax treaties and only a few tax treaties lack it. 91
Pension funds, not-for-profit organizations and charities are similarly entities that could
presumably not be “liable to tax” since they are generally exempt from taxation under
Canada’s taxing legislation. In some tax treaties (e.g. Canada’s tax treaties with the United
States and Iceland) some of these entities are specifically listed and it is clarified that they are
resident in Canada. In other cases, taxpayers rely on Revenue Agency statements confirming
this position. 92

85.
Income Tax Technical News No. 35 (26 February 2007), available online at http://www.cra-arc.gc.ca/E/pub/tp/itnews35/itnews-35-e.html.
86.
Scott Wilkie, a prominent Canadian tax practitioner, has commented on this position, noting that “[t]his is a very
important, and insightfully articulated, determination by the CRA, long-awaited and significant not only in terms of the
interpretation of tax treaties generally but also as possibly reflective of the CRA’s attitude with respect to its continuing interest in
cases of ‘treaty shopping’ and indeed a test that might be applied to inform this otherwise amorphous concept.” See Scott Wilkie,
J., “Residence Under Canada’s Tax Treaties”, 33(3) The International Tax Journal (2007) pp. 23–24 and 51.
87.
The Canada Revenue Agency took issue with some of Ward et al.’s discussion of Crown Forest. In particular, the
Agency disagreed with the assertion that maintaining that some entities qualify for treaty benefits even if they are not taxable is
potentially inconsistent with the decision in Crown Forest (e.g. pensions). In response, the Revenue Agency argues that those kinds
of non-taxed entities are clearly covered by the treaties because they are explicitly addressed in particular articles of the treaties and
to consider them non-resident would render those articles meaningless. See 9524971, supra note 82.
88.
See OECD Commentary, Art. 4, para. 8.1.
89.
See for e.g. Canada–US Tax Convention technical explanation to Art. IV.
90.
Department of Finance Canada, available online at http://www.fin.gc.ca/treaties/treatystatus_e.html#status.
91.
See Canada’s tax treaties with Russia (1995), Tanzania (1995), India (1996), Switzerland (1997), Vietnam (1997) and
Algeria (1999).
92.
See e.g. document number 9304765, “Tax-Exempt US Pension Fund” (17 May 1993).
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Where Canada’s tax treaties do not contain the language that expressly provides that these
non-taxed entities are residents for treaty purposes, the analysis presumably relies on the
reasoning that to be liable to tax a corporation must be “liable to be liable”. 93 In other words,
the Canadian government could tax these entities, but has chosen for some policy reason not
to do so.
Canadian tax authorities have struggled with whether US limited liability companies should
be considered residents for purposes of the Canada–US tax treaty. In the case of partnerships,
generally Canada looks through the partnership and enables individual partners to claim
treaty benefits (if they qualify as resident for treaty purposes). The Canada Revenue
Agency’s long-standing position was that a US LLC was a corporation for Canadian tax
purposes and since it serves as a pass-through entity in the United States, it is not liable for
tax there (and was therefore not eligible for treaty benefits). 94
The 2007 protocol to the Canada–US tax convention addresses the problem of the residence
of fiscally transparent entities. The Technical Explanation notes that in the United States,
partnerships, common investment trusts under Sec. 584, grantor trusts and business entities
such as LLCs that are treated as partnerships are considered to be fiscally transparent entities,
while in Canada partnerships and bare trusts are considered fiscally transparent. Arts. IV(6)
and IV(7) provide:
6. An amount of income, profit or gain shall be considered to be derived by a person who is a resident of a
Contracting State where:
(a) The person is considered under the taxation law of that State to have derived the amount through an entity
(other than an entity that is a resident of the other Contracting State); and
(b) By reason of the entity being treated as fiscally transparent under the laws of the first-mentioned State, the
treatment of the amount under the taxation law of that State is the same as its treatment would be if that amount
had been derived directly by that person.
7. An amount of income, profit or gain shall be considered not to be paid to or derived by a person who is a
resident of a Contracting State where:
(a) The person is considered under the taxation law of the other Contracting State to have derived the amount
through an entity that is not a resident of the first-mentioned State, but by reason of the entity not being treated as
fiscally transparent under the laws of that State, the treatment of the amount under the taxation law of that State is
not the same as its treatment would be if that amount had been derived directly by that person; or
(b) The person is considered under the taxation law of the other Contracting State to have received the amount
from an entity that is a resident of that other State, but by reason of the entity being treated as fiscally transparent
under the laws of the first-mentioned State, the treatment of the amount under the taxation law of that State is not
the same as its treatment would be if that entity were not treated as fiscally transparent under the laws of that State.

Paragraph 6 is intended to ensure that where income is earned, for example, though a US
LLC, US resident investors who will be subject to the same tax treatment as they would have
been if they had derived that income directly are able to claim the benefit of the Canada–US
tax treaty. This addition to the treaty addresses the question of the residence status of the LLC
for treaty purposes. A US LLC that is fiscally transparent for US tax purposes will be neither
a US resident nor treated as though it did not exist. Instead, treaty benefits will be extended to
the US owners of an LLC. The Technical Explanation clarifies that the LLC itself (and not
the shareholders of the LLC) must file a Canadian tax return to claim the benefits of the
treaty and supply the related documentation.

93.
See the extended analysis of “liable to tax” in Couzin, op. cit., at 106–130.
94.
See for e.g. document number 9524971, “Determination of residency – general” (3 November 1997) (“[…] the
Department continues to be of the view that a U.S. limited liability company that is treated under U.S. tax law as a partnership and
which is therefore not liable to tax in the United States, is not resident of the United States for the purposes of Article IV of the
Convention […]).
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Paragraph 7 has consequences for the tax treaty treatment of payment from some Canadian
partnerships and unlimited liability companies. 95 In the first instance, where a US taxpayer
invests in a Canadian partnership and elects to have that partnership treated as a corporation
for US purposes, the new provision denies the US resident partners treaty benefits. This is a
change from the previous position where Canada would disregard the partnership (as a flowthrough) and grant treaty benefits to the US residents. In the second instance, unlimited
liability companies are classified as corporations for Canadian tax purposes, but generally are
classified as partnerships under US law because they have unlimited liability. As the Joint
Committee on Taxation report on the treaty illustrates, paragraph 7 denies treaty benefits to
payments by an unlimited liability company to its sole owner if that owner is a company
resident in the United States. Because under US tax law those payments are considered to be
non-existent, treaty benefits are not granted to reduce the Canadian withholding tax that is
applicable. 96
The Technical Explanation to the 2007 protocol also addresses the issue of the treaty
treatment of S corporations. Canada has historically considered that S corporations qualify
for tax treaty protections because they are liable to tax unless they make an election to be
treated as a partnership. In addition, the Revenue Agency has underscored that even if the S
corporation elects to be treated as a partnership it may still be taxed in the United States in
some circumstances. 97 Prior to the 2007 protocol, this treatment was noted to be potentially
in contrast to the treatment of US LLCs. The Technical Explanation confirms that Canada
will recognize S corporations as US residents for purposes of the treaty. 98
Barbados Exempt Insurance Companies have also troubled the Canada Revenue Agency.
These companies are required to pay a small “tax” after 15 years of a zero percent rate. The
Revenue Agency interprets this tax as a form of license fee and therefore takes the position
that exempt insurance companies are not liable to tax in Barbados and therefore do not
qualify for the benefits of the Canada–Barbados tax treaty. 99
The Revenue Agency has also grappled with the characterization of French société en nom
collectif (“SNC”). Historically, the Revenue Agency took the position that even where a SNC
made an irrevocable election to be taxed as a corporation in France, it would not be liable to
tax in France by any of the Art. 4 connecting factors in the Canada–France treaty.100
However, in 2002 the Agency reversed its position and concluded that where an SNC elects
to be treated as a corporation it will qualify as a resident for treaty purposes. 101 In justifying
their position, the Revenue Agency begins by stating that where an SNC elects to be taxed as
a corporation in France it is a company as defined in Art. III of the Canada–France treaty.
Noting that in rendering their earlier opinion they were provided with insufficient information
on the French corporate tax system, the Revenue Agency outlines its revised analysis. The
95

.
For a Canada Revenue Agency interpretation on the relationship between 7(b) and XXIXA see Document number 20070257021E5, “Article XXIXA(3) (LOB) of the Fifth Protocol” (July 16, 2008).
96.
Joint Committee on Taxation, “Explanation of Proposed Protocol to the Income Tax Treaty Between the United States
and Canada” (8 July 2008) Scheduled for a Hearing before the Committee on Foreign Relations United States Senate (10 July 2008)
at 40–41.
97.
See Couzin, R. and Ruby, S. S., “The Impact of Recent Cases”, Canadian Tax Foundation Conference Report (Toronto:
Fiftieth Tax Conference) (1998) p. 52:28.
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See also Document number 2007-0261911C6(E), “S Corporation and Article IV(6) Canada-US Treaty (July 18, 2008).
99.
See Couzin and Ruby, id. pp. 52:28/29. This position has also been endorsed by the Department of Finance. See Couzin
and Ruby, id. p. 52:30. See also Canada Revenue Agency Round Table, document number 9822230, “Residence under an income
tax convention” (23 September 1998).
100.
See CRA doc 2000-0048855 (13 September 2001) and CRA doc. 9221815 (23 November 1992).
101.
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August 2002).
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Revenue Agency reiterates that they are of the view that Crown Forest can be applied to
determine residence for treaty purposes in countries with territorial systems (as well as in
countries where the income of the corporation would taxed on a worldwide basis). Where the
State has a territorial system, the key in qualifying for residence status is for the corporation
to be subject to as comprehensive a tax liability as is imposed. In France, the most
comprehensive form of taxation for domestic corporations is tax on business income with a
source in France and on a worldwide basis for passive income. The basis for corporate
residence is the location of the place of effective management. Therefore, the Revenue
Agency concludes that since the SNC that elects to be subject to tax as a corporation will be
subject to a similar residency test and similar taxes as other corporations in France, it should
be treated as a resident of France for purposes of the treaty.
In a few instances, Canadian tax treaties do not include the proposed OECD “liable to tax”
language. For example, Art. 4(1) of the Canada–Australia Tax Convention provides that “a
person is a resident of a Contracting State if that person is a resident of that State for the
purposes of its tax.” In other words, if a corporation is a resident under the domestic tax rules,
it is a resident for treaty purposes. Canada’s tax treaty with New Zealand contains similar
language deeming resident of Canada and resident of New Zealand to mean “any person who
is resident in Canada for the purposes of Canadian tax and any person who is resident in New
Zealand for the purposes of New Zealand tax.” Presumably, these provisions are explained by
the degree of similarity in the domestic tax treatment of residents in these countries and with
Canada’s comfort level with the treaty partners’ tax systems. Couzin postulates that this
approach was adopted because neither Contracting State uses a different connecting factor
and the manner of defining resident used in both countries was thought to be consistent with
the intended scope of the treaty. 102

14.4.1.2.

Connecting criteria for residence

The Supreme Court of Canada considered the scope of the phrase “other criterion of a similar
nature” in Crown Forest, discussed above. In that case, the Court concluded that for a
criterion to be of a similar nature it had to result in full tax liability on worldwide income.
Generally speaking, Canada’s tax treaties mirror the OECD and UN connecting factors:
domicile, residence and place of management, as well as any other criterion of a similar
nature. 103 As discussed above, under Canada’s domestic rules, corporations are deemed
resident if they are incorporated in Canada. As a consequence, it is not surprising that roughly
a third of Canada’s tax treaties list incorporation as a connecting criterion. Over time,
Canada’s treaty administrators have become more likely to add this criterion to the overall
list. This addition is presumably unnecessary, however, since such corporations are resident
in Canada under its domestic tax rules and therefore they could be considered resident in
Canada for treaty purposes by reason of their domicile or residence in Canada. In addition, it
could be argued that “place of incorporation” is a criterion of a similar nature. Occasionally,
Canada agrees to include the head office (and in some cases main office) 104 or place of
registration 105 as a criterion of a similar nature. From time to time Canada will be subject to
one list of connecting criteria, while the treaty partner will be subject to another list. 106
102.
Couzin, op. cit., at 146.
103.
For a review of the connecting factors generally see Couzin, id. at 134–146.
104.
See the treaties with China, Japan, and Korea.
105.
See the treaties with Vietnam, Moldova, Azerbaijan, and Oman. Note that in other treaties Canada and its treaty partner
have separate lists, but those lists are not relevant for the determination of corporate residence.
106.
See the treaties with the United Arab Emirates, Kuwait, and South Africa.
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14.4.1.3.

Liable to tax in a State in respect only of income from sources located therein

Historically, Canadian tax treaties have not included the sentence of the OECD Model
Convention that provides that “resident of a contracting state” does not include any person
who is liable to tax in that state in respect only of income from sources in that state or capital
situated therein. 107 In the tax treaties still in force and signed prior to 1995, only five include
the sentence. 108 As the Department of Finance has explained:
It is thought that that sentence is irrelevant for a country such as Canada that taxes its residents on their worldwide
income. It is also inappropriate for countries that tax on a territorial basis since persons who are residents of that
country under its domestic law would be excluded from the benefits of any treaty entered into by that country.
Therefore that sentence has not historically been used by Canada. 109

The Department does note, however, that when the Federal Court of Appeal decision was
rendered in Crown Forest, as a protective measure the Department began to include that
sentence in its tax treaties. In the light of the Supreme Court decision in that case, the
Department reports that it has ceased requiring the sentence be included, yet many of the
most recently signed tax treaties contain the second sentence. In the 39 treaties signed after
1995, Canada’s tax treaty negotiators have agreed to include the second sentence in all but
five. 110

14.4.2. Article 4(3) in Canada’s tax treaties
Both the OECD and UN Model Conventions contemplate that the place of effective
management will serve as the tie-breaker where a corporation is determined to be resident in
both treaty partners. Canada has registered a reservation on this aspect of Art. 4 and instead
generally prefers to use the place of incorporation or organization as the tie-breaker factor. 111
Canada deviates from the OECD and UN suggested approaches to the tie-breaker rule in all
of its tax treaties. The place of effective management is never the primary tie-breaker.
Instead, Canada uses a variety of tie-breaker criteria either independently or in sequentially
considered combinations. Twenty-nine of Canada’s tax treaties employ a single tie-breaker
criterion. Some look only to where the corporation is national (Estonia, Latvia, Lithuania,
Chile, Slovenia, Kuwait and United Arab Emirates); others look only to the decision of
competent authorities (Morocco, Malaysia, Singapore, Jamaica, Indonesia, Barbados, New
Zealand, Tunisia, Ivory Coast, Brazil, Zambia, Guyana, China, Japan, South Africa, Senegal,
and Norway); and still others look only to the place of incorporation (or creation) (Papua
New Guinea, Nigeria, Bulgaria, United States and Finland). As a variation on a singlecriterion test, an additional 20 of Canada’s tax treaties use competent authority and, if
competent authority cannot resolve the issue, the provision notes that the company will be
considered non-resident (or non-resident for the purposes of some provisions of the treaty)
107.
The absence of this sentence is a major focus of the decision in Crown Forest. Ultimately, the Supreme Court determined
that the absence of the sentence had no meaning for its view that to qualify as a resident for purposes of Canada’s tax treaties a
corporation had to be liable to comprehensive taxation.
108.
See the treaties with France (1975), Italy (1977), United Kingdom (1978), Australia (1980) and Germany (1981).
109.
See Couzin and Ruby, supra note 96 p.52:29.
110.
See the treaties with Vietnam, Algeria, Slovenia, Senegal, and Oman.
111.
The language of the Canada and United States reservations are identical: Canada reserves the right to use as the test for
paragraph 3 the place of incorporation or organization with respect to a company and, failing that, to deny dual resident companies
the benefits under the Convention.
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(France, Austria, Italy, United Kingdom, Germany, Malta, Netherlands, Trinidad and
Tobago, India, Sweden, Algeria, Jordan, Luxembourg, Portugal, Belgium, Ireland,
Azerbaijan, Romania, Korea, and Mexico).
Other tax treaties rely on sequentially considered criteria. In 24 treaties Canada uses the
criteria: where the corporation is a national and in the alternative where it has its place of
effective management (Israel, Dominican Republic, Pakistan, Spain, Bangladesh, Cameroon,
Sri Lanka, Egypt, Cyprus, Thailand, Poland, Hungary, Zimbabwe, Argentina, Tanzania,
Kazakhstan, Ukraine, Vietnam, Uzbekistan, Slovak, Venezuela, Moldova, Mongolia, South
Africa and Oman). In three treaties Canada looks first to where the corporation is a national
and then to the decision of competent authority (Philippines, Kenya and Switzerland). In
three other treaties Canada looks to where the corporation is national, then to competent
authority, and if competent authority cannot render a decision, the company is determined to
be not resident (Czech Republic, Ecuador and Peru). Finally, in seven treaties Canada looks
to the place of incorporation (or creation) and then to the place of effective management
(Australia, Russia, Croatia, Denmark, Iceland, Kyrgyzstan and Armenia).
The 2007 protocol to the Canada–US tax convention changes the previous practice with
respect to the tie-breaker rule under that treaty. Prior to the 2007 protocol, Art. IV(3) of
Canada’s tax treaty with the United States provided:
Where by reason of the provisions of paragraph 1 a company is a resident of both Contracting States, then if it was
created under the laws in force in a Contracting State, it shall be deemed to be a resident of that State.
Notwithstanding the preceding sentence, a company that was created in a Contracting State, that is a resident of
both Contracting States and that is continued at any time in the other Contracting State in accordance with the
corporate law in that other State shall be deemed while it is so continued to be a resident of that other State.

The second sentence of this provision was added to the treaty in 1995. It ensured that where a
company was continued into a jurisdiction, the country into which the company was
continued would serve as the country of residence. When it was introduced, it displaced the
tie-breaker rule that existed when the treaty had only one sentence (the first sentence): a
company was resident where it was created.
This version of the corporate residence tie-breaker rule caused some difficulties because
some companies that had continued from, say, the United States into Canada, claimed that
they were residents of the United States for domestic tax purposes but residents of Canada for
tax treaty purposes. In 2000, the United States and Canada announced that they intended to
fix the language in the treaty to rectify any sense that the tie-breaker rule might operate to
enable this position. 112
In 2006, the United States finalized regulations that ensure that where foreign corporations
continue into the United States or where corporations incorporated under state law continue
into a foreign country but retain their state incorporation status, those corporations will be
treated as domestic US corporations. 113
The 2007 protocol changes this treaty article to introduce a new tie-breaker process where a
corporation is resident in both states:
Where by reason of the provisions of paragraph 1, a company is a resident of both Contracting States, then
112.
See Canada Department of Finance, Press Release 2000-068 (18 September 2000) and US Department of Treasury, Press
Release LS-88, (18 September 18, 2000).
113.
Treasury Regulation, § 301.7701-5(a).
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(a) If it is created under the laws in force in a Contracting State, but not under the laws in force in the other
Contracting State, it shall be deemed to be a resident only of the first-mentioned State; and
(b) In any other case, the competent authorities of the Contracting States shall endeavor to settle the question of
residency by mutual agreement and determine the mode of application of this Convention to the company. In the
absence of such agreement, the company shall not be considered a resident of either Contracting State for purposes
of claiming any benefits under this Convention.

Paragraph (a) above is designed to ensure that where a company is resident in one country by
reason of incorporation, for example, and resident in the other by reason of having its central
management and control in that country, the company will be deemed to be a resident in the
country of incorporation. This paragraph is also intended to capture the case where a
company is incorporated in one country, but cancels its charter in that country when it
continues into the other country. The company will be resident in the country where it has
been continued.
Paragraph (b) deals with other cases. The Technical Explanation illustrates by highlighting
the case where a company continues from one country to the other without cancelling its
charter or where there are serial continuances. In those circumstances, competent authority is
charged with settling the matter of residence.

14.5.

Compatibility of Canada’s domestic company tax law provisions with tax treaties

Canada’s domestic tax legislation contains a provision that deals with the case where a person
would normally be resident under the Canadian tax law but where the person has been
deemed to be a resident of a treaty partner pursuant to the tie-breaker rules of a tax treaty.114
According to that provision, a corporation otherwise resident under Canada’s tax law is
deemed to be not a resident of Canada if it is determined that it is resident in a treaty partner
jurisdiction pursuant to a tax treaty entered into between Canada and that other jurisdiction.
Couzin provides a detailed review of this rule. 115 He notes that the main purpose of this
provision is to ensure that a corporation cannot claim the benefits of a tax treaty as a resident
of another jurisdiction and simultaneously claim the benefits of being considered a resident
for Canadian domestic tax purposes.

14.5.1. Conclusion: Continued avoidance concerns
It might be worthwhile to end simply by highlighting the continued concerns about avoidance
that underline Canada’s concept of corporate residence for tax purposes. The concerns inform
the limited changes to Canada’s domestic tax treatment of corporate residence and are
increasingly a focus of discussions of the residence provision in Canada’s tax treaties. In
2005, Canada retroactively amended the general anti-avoidance rule contained in the Income
Tax Act to ensure that it applied to tax treaties. 116 Canada has also taken the position that
much treaty abuse can be resolved by interpreting its tax treaties in a way that reduces treaty
shopping; however, recent cases may have diminished the optimism about reducing treaty
shopping in the absence of explicit anti-avoidance provisions. 117
114.
115.
116.
117.
(T.C.C.).

ITA, Sec. 250(5).
See Couzin, op. cit., at 204–218.
ITA. Sec. 245.
See e.g. R. vs. MIL (Investments) S.A., [2007] 4 C.T.C. 235 (F.C.A.) and Prévost Car Inc. vs. R., 2008 D.T.C. 3080
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In some specific treaties Canada has enacted provisions intended to limit treaty shopping by
limiting who qualifies as a resident of one of the treaty partners. For example, the fifth
protocol to the Canada–US tax treaty brings into effect Canada’s first mutual limitation of
benefits provision. 118 In other treaties Canada has different, more limited restrictions. For
instance, the Canada–Mexico Income Tax Convention has an article that restricts the use of
that treaty where the resident company is controlled by non-residents if the amount of tax
imposed is lower than it would if the shares were owned by residents: 119
The Convention shall not apply to any company, trust, partnership or other entity that is a resident of a Contracting
State and is beneficially owned or controlled directly or indirectly by one or more persons who are not residents of
that State, if the amount of the tax imposed on the income of the company, trust, partnership or entity by that State
(after taking into account any reduction or offset of the amount of tax in any manner, including a refund,
reimbursement, contribution, credit or allowance to the company, trust, partnership or other person) is substantially
lower than the amount that would be imposed by the State if all of the shares of the capital stock of the company or
all of the interests in the trust, partnership or any other entity, as the case may be, were beneficially owned by one
or more individuals who were residents of that State.

As another example of a limited restriction provision, Canada has entered into tax treaties
that restrict some types of corporations from access to the treaty’s benefits. In the Canada–
Barbados Income Tax Agreement, for example, companies incorporated under the
International Business Companies (Exemption from Income Tax) Act or other companies
entitled to special tax benefits under similar law are not considered resident for treaty
purposes. 120 One expects to see a continued emphasis on these avoidance concerns as part of
the evolution of the treatment of corporate residence under Canada’s tax treaties.

118.
A limitation of benefits provision was included in the third protocol to the Canada–US treaty but it was designed to apply
only for the purposes of the United States.
119.
At Art. 26(3).
120.
Art. XXX(3).
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